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The birthday cake is a gentle reminder that a 
year has passed since the first issue of the JAG 
Journal made its appearance in the Navy. We 
are pleased to advise our readers that the rather 
puny infant of a year ago, who scaled only 2,200 
copies at birth and gave early signs of being a 
backward child when it lost a month out of its 
life in October 1947, now is a lusty lad indeed. 

The circulation of this issue is well over 9,000, 
and will pass the 10,000 mark within another 
month if the present pace is maintained. The 
distribution list of Navy and Marine Corps ac- 
tivities has been revised periodically in order that 
all may have a sufficient number of copies to serve 
their needs. Particular care has been taken to pro- 
vide those activities which have no access to law 
libraries with enough copies to keep permanent 
files, as well as to make distribution to officers for 
instruction, 

Every effort has been made to keep the articles 
understandable for nonlawyers. It has been nec- 
essary, frequently, to include articles aimed di- 
rectly at the lawyers so that they may be kept 
abreast of the finer points of Navy law. But in 
general we believe that it can be said that the pri- 
mary purpose of assisting our lawyers-by-accident 
to be legally forehanded has been met. This will 
continue to be the policy of the JAG Journal 
during the coming year. 

One of our current projects, which should be 
completed by mid-September, is a topical index, 
cross-referenced, of the first 12 issues of the JAG 
Journal. It will be possible, through the use of 
this index, to find quick reference to each phase 
of any legal subject discussed here during the year ; 
these, in turn,-will in most cases cite Federal Court 
decisions or CMO’s which may be consulted for 
detailed information. 

Your continued cooperation and assistance in 
fulfilling our mission is solicited. 
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POSSESSION OF STOLEN GOODS 


AS EVIDENCE OF THEFT 


Lt. George L. Gullette, USN 


OW often have we asked ourselves, what is 
circumstantial evidence? Or, having a fair 
idea of the answer to that question, we may ask, 
how good is circumstantial evidence? After 
hearing defense attorneys scream on the radio and 
in the movies, we might surmise that it is worth- 
less by itself. But, of course, it may be all the 
evidence that is required, and just how good it is 
depends upon the “circumstances”. In general, 
to support a conviction, circumstantial evidence 
must be such that a conclusion drawn therefrom 
excludes every reasonable hypothesis other than 
guilt. 

It is not intended, in this discussion, to cover 
the vague and vast field of circumstantial evidence, 
but merely to point out one of the instances in 
which it functions. Now suppose a man is found 
in possession of a .45 automatic that had lately 
before been stolen from a naval vessel. Is he 
thereby proven to be the thief? This situation, 
where the accused has been found in possession 
of goods identified as having been stolen, is one 
of the more common types of cases based on cir- 
cumstantial evidence to come before naval courts 
martial. 

First, the convening authority must decide 
whether he has been informed of sufficient evidence 
to constitute reasonable grounds for preferring 
charges. Then, the court member has the prac- 
tical question, even though he may personally feel 
that the accused is guilty, to wit, is the evidence 
so weak that we are bound to have a reasonable 
doubt of his guilt as a matter of law? In other 
words, is there sufficient evidence to sustain a con- 
viction, should we so decide? 

Of course, the judge advocate must first prove 
that the property. found in the possession of the 
accused is the same property that was stolen.2 
While the recency of possession may have some 
bearing upon identification, we shall not delve 
into the broad subject of identification of stolen 
goods. 


It is clear that, as a matter of law, mere unex- 
plained possession of stolen goods is not sufficient 
evidence on which to base a conviction for stealing 
them.? The court may, however, infer the guilt 
of the accused if his possession of stolen goods is 
(a) personal and exclusive, (0) unexplained, and 
(ec) recent. A brief discussion of each of these 
items will follow. This is the rule generally pre- 
vailing in the State courts, and has been followed 
in the Federal courts;* although in some States 
more evidence is required. 

It is often stated that recent, exclusive, and un- 
explained possession creates a presumption that 
the possessor is a thief. The use of such a word 
can be very misleading in a criminal case, and has 
given rise to much confusion among the various 
jurisdictions in expressing the legal effect of such 
possession. The use of the word “presumption” 
implies that if the accused is found in such pos- 
session of the stolen goods, then the court must 
convict the accused, unless he rebuts the presump- 
tion. Such is not the law, for the accused is pre- 
sumed innocent until proven guilty. 

After the Judge Advocate has set up facts upon 
which an inference may be drawn, the burden of 
going forward with the evidence may rest with 
the accused, but the burden of proof never shifts 
to the accused. The theory that such possession 
creates a presumption of guilt was rejected by the 
Missouri court, in reversing its former position, in 
State v. Swarens® It does not create proof of the 
guilt of the accused as a matter of law, but is 
merely a circumstance from which guilt may or 
may not be inferred. Some courts have expressed 
it as being “prima facie” evidence of guilt. Other 
courts, including the Federal, have called it a pre- 
sumption of fact, rather than one of law." While 
it is stated in Booth v. U. S38 that such a presump- 
tion is more than a mere inference, the net result is 
the same, as explained in U. S. v. Washington: °® 


“Sometimes such evidence has been loosely 
called a presumption of law, but it is more prop- 
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erly, if a presumption at all, only one of fact. On 
principle probably it had better be called merely 
a permissible inference to be drawn by the judge 
or jury as the case may be. The practical dif- 
ference between treating it as a presumption of 
fact or merely an inference is perhaps not very 
important where a jury has the power to render 
a general verdict of guilty or not guilty, and 
particularly would this seem to be so in criminal 
cases in the State courts of Maryland where, by 
the constitution of the State, the jury is made 
the judge of the law as well as of the facts. And 
in Federal criminal cases where the judge orally 
instructs the jury with respect to the law, the 
practical difference, if any, would seem to be 
simply whether, treating the matter as a pre- 
sumption of fact, the judge should tell the jury 
that on the evidence they should, or if an infer- 
ence, may, find the defendant guilty of the 
theft.” See Wigmore on Evidence, 3d ed., [sec- 
tion] 2513. * * * 


Recent Possession 


The requirement that the possession must be 
personal and exclusive means simply that the prop- 
erty must be under his control. The location of 
the property is not the sole criterion, but is only a 
strong factor in determining whether the accused 
actually assumed control over it. Thus, the mere 
fact that the articles are found on his premises, in 
a place to which others have free access, is not such 
a possession as will justify an inference of guilt by 
reason thereof2° The question is one of dominion 
over the property by the accused regardless of loca- 
tion. Thus, we may have the articles deposited in 
a storeroom or locker to which he has the key, or 
they may be deposited anywhere that they were 
manifestly put, by his act or with his concurrence, 
in order to constitute personal and exclusive pos- 
session. 

This does not mean that possession may not be 
joint, for joint possession with others may be per- 
sonal and exclusive, where they have acted in con- 
cert, the possession of one being the possession of 
all. Likewise, possession of only part of the stolen 
property may sustain a conviction for theft of the 
whole. 


U lained P ; 
p P 





The requirement that such possession must be 
unexplained in order to give rise to an inference 
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of guilt does not mean that the accused is to be 
presumed guilty unless he takes the stand to offer 
an explanation. A person is not compelled to tes- 
tify in order to exonerate himself. Thus, if the 
possession were not recent or exclusive, there 
would be no need to make any explanation." This 
requirement is one for the prosecution, not the de- 
fense, and it merely means that lack of a satis- 
factory explanation must exist, as well as other 
factors, before the court will be warranted in find- 
ing the accused guilty. 

The question of whether the explanation, if any, 
offered by the accused is satisfactory is ordinarily 
one to be determined by the court in view of all 
the circumstances of the case. The court may 
choose not to believe the testimony of the accused, 
though he offer an explanation, and may never- 
theless convict. Indeed, it has been held that the 
court may draw an inference of guilt from an 
unsatisfactory explanation.” Yet, if his explana- 
tion, though it may not satisfy them of his inno- 
cence, creates a reasonable doubt in their minds of 
his guilt, they should acquit him. Some courts go 
further and hold that the prosecution must prove 
such explanation to be false, or else the explanation 
must be accepted.** As authority for that proposi- 
tion C. M. O. 9, 1946, 329, cites also Van Gorder v. 
U. S., 21 Fed. (2d) 939, which does say exactly 
that, but that case in turn cites as its only authority 
on the question of recentness, the case of Reg. v. 
Langmead, 10 L. T. 350, 351. 


Recent Possession 


The last paragraph quoted would apparently 
impose on the prosecution an almost impossible 
burden of showing that the property could not 
possibly have changed hands. It is the opinion of 
the writer that it was not the intention of C. M. O. 
9, 1946, 329, to convey such a strict requirement. 
Rather, that language should be construed in the 
light of reasonableness, so as to conform to the 
generally accepted test of recentness. Thus, that 
last paragraph should be interpreted as though it 
read, “much less the subsequent presumption that 
he was a thief, unless possession was so recent as to 
render it morally or reasonably certain that the 
property could not have been transferred.” “ 

C. M. O. 3, 1945, 137, cited by C. M. O. 9, 1946, 
329, as authority, states the generally accepted 
rule that, “In determining whether the possession 
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is ‘recent’ the circumstances and character of the 
goods, their salability, and whether they are cum- 
bersome or easily portable, are among the factors 
tobe considered * * *,” Thus we see that the 
required recentness of the possession is not capable 
of exact determination.“ In State v. Denison,* 
the court, in distinguishing other cases on the facts, 
held that possession of an adding machine and 
typewriter 2 months after the theft was not too 
remote. Besides salability and portability, the 
court there added the test of “whether the prop- 
erty is such as the accused would naturally want 
and come by honestly.” Possession by accused of 
two automobile tires 4, and three tires 9, months 
after the theft was held to be recent in the case of 
Boehmv. U.S." On the other hand, possession of 
a rooster 16 or 20 days after the theft was held to 
be without presumptive significance, in State v. 
Jones.* It would be fruitless to discuss the many 
varying cases, except to show how courts have ap- 
plied the facts to the general principle. ‘“What is 
meant by ‘recent possession’ must be determined 
from the facts in each case and may vary from a 
few days to many months.” ” 

The court having determined that the possession 
is recent, the question then arises, is their decision 
final as judgment on an issue of fact, or is it sub- 
ject to review as a matter of law? We may find 
many statements that what may be deemed recent 
possession is a question of fact for the jury” 
(which would also mean likewise for a court mar- 
tial exercising its function of a jury). This may 
be true as a general statement, but it obviously has 
its limitations. If it were completely true, then the 
judgment of a jury or court martial on the ques- 
tion of recentness would not be subject to question 
so long as they had any reasonable basis for their 
decision. Yet, the fact is that courts do overrule 
the decisions of the jury on that point,” and con- 
victions by courts martial have been set aside on 
that ground.” 

The point at which the reviewing authorities 
may invade the province of the triers of fact is 
posed as follows, in Wakefield v. State: * 


* * * While this court has held that the 
elapse of several weeks (Shaneyfelt v. State, 
supra) and 3 months (Coe v. State, swpra) fail 
to take the element of recency of the possession 
from the jury, it has not been held that an inde- 
terminate period of time, extending probably 


back for 9 months, leaves the element of recency 
in the provirice of the jury. Somewhere along 
the line it becomes the duty of the court to deter- 
mine the admissibility of the evidence and we are 
not called upon to decide that the instant case 
conforms to thisrule * * * 


This point “along the line” is most indefinite, and 
is indicated, in People v. Malin™ to be where the 
case becomes “extreme.” In that case it was also 
said: 
In our opinion we cannot say, as a matter of law, 
that possession of a radio in one’s room 6 weeks 
after its theft, is not a recent possession sufficient 
to warrant a conviction, in the absence of any 
evidence or circumstances tending to overcome 
the presumption of guilt it raises.” 


We may assume then, that courts may infer that 
an accused may be properly convicted of theft of 
property of which he is found in recent, exclusive, 
and unexplained possession ; that the court is ordi- 
narily the judge of whether such possession exists ; 
and that its decision will not be disturbed unless 
the possession was extremely remote and there are 
no other factors warranting a finding of guilt. 





i“The identity of the fruits of the crime must be established 
before the presumption of recent possession can apply.” State v. 
Jones, 227 N. C. 47, 40 8S. B. (2d) 458 (1946) ; Cf. C. M. O. 5, 
1946, 198. 

2C. M. O.’s 1, 1942, 298 ; 2, 1941, 400. 

3 See C. M. O. 3, 1945, 137. 

4 Edwards vy. U. 8., 139 Fed. (2d) 365 (D. C. App., 1943). 

5 294 Mo. 139, 241 S. W. 934 (1922). 

6 Miller v. Com., 185 Va. 17, 37 S. B. (2d) 864 (1946) ; State 
v. Grey, 154 Kan. 442, 119 Pac. (2d) 468 (1941); Moody v. 
State, 179 So. 335 (Miss. 1938). 

7U. 8. v. Washington, 69 Fed. Supp. 143 (D. C. Md., 1946). 

8154 Fed. (2d) 73 (C. C. A. 9th, 1948). 

® Supra, at p. 148. 

10 State v. Boudreau, 111 Vt. 351, 16 Atl. (2d) 262 (1940). 
Of;C,. M. O. 11, 1946, 372. 

11 Matlock v. State, 25 Tex. App. 654, 8 S. W. 818 (1888). 

12 See Wakefield v. State, 45 S. BE. (2d) 675 (Ga. App., 1947). 

13 Wethington v. State, 32 So. (2d) 458 (Fla., 1947). Of. 
C. M. O. 4, 1943, 137. 

14 See State v. Weinstein, 224 N. C. 645, 31 8. E. (2d) 920, 
156 ALR 625, cert. den., 324 U. S. 849, 65 S. Ct. 689, 89 L. Ed. 
1410 (1944). 

1% Loftus v. U. 8., 46 Fed. (2d) 841 (C. C. A. IIL, 1931). 

16 352 Mo. 572, 178 S. W. (2d) 449 (1944). 

17 271 Fed. 454 (C. C. A. 2d, 1921). 

18 227 N. C. 47, 40 S. B. (2d) 458 (1946). 

19 State v. Oliver, 355 Mo. 1738, 195 S. W. (2d) 484 (1946). 

2 Boehm v. U. 8S. supra; Greenough v. State, 136 Neb. 20, 284 
N. W. 740 (1939). See discussion in IX Va. Law Rev. 55. 

21 Giardano v. U. 8., 139 Fed. (2d) 198 (C. C. A. 9th, 1943). 

22 Supra, and C. M. O. 1, 1942, 298. 

2345 S. BE. (2d) 675 (Ga. App., 1947), at 677. 

4 372 Ill. 422, 24 N. B. (2d) 349 (1939). 

*% The Malin case was followed in People v. Hurry, 385 Il. 
486 52 N. B. (2d) 173 (1944). 

















THE COURT MARTIAL 


AS AN INVESTIGATION 


By Lt. Comdr. H. H. Brandenburg, USN 


VERY officer who serves on courts martial 
may encounter the question, “What is the 
true mission of the member * * * is it to sit 
passively, to hear the testimony as spoken and 
to pass judgment, or is it, in addition, to make 
personally, or cause the prosecution or defense to 
make, a more complete investigation of the facts?” 
To put it another way, is a court martial a strict 
contest, under rigid rules enforced by completely 
passive umpires, or does it partake of the nature 
of an investigation in which the umpires may, 
properly, participate actively ? 

The question is easily answered if the participa- 
tion of the court is broken down into two active 
phases. The first phase concerns the right of the 
court to suggest or direct either side to adduce 
further evidence in order to round out and com- 
plete the presentation of facts. The second phase 
concerns the right of the court to summon and 
hear witnesses, on its own motion and initiative, 
as witnesses for the court. 

In a recent summary court martial, after the 
prosecution had rested, the defense asked for an 
acquittal on the ground that the prosecution had 
omitted the proof of one of the essential elements 
of the offense. The recorder in his reply agreed 
and added : “I am afraid I have made a fatal error. 
I had the evidence to prove the missing element, 
but inasmuch as I have now rested my case, there 
is no way I can supply the deficiency.” The ac- 
cused therefore offered no evidence and was 
acquitted. 

The result as thus reached was 100-percent 
wrong. The recorder erred in advising the court 
that since he had rested he could not reopen, and 
in the writer’s opinion the court erred in not calling 
the recorder’s attention to section 266 of Naval 
Courts and Boards. That section provides: “The 
court may also permit a case once closed by either 
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or both sides to be reopened for the introduction 
of evidence previously omitted, or newly dis- 
covered, if convinced that such evidence is so 
material that its omission would leave the investi- 
gation incomplete.” [Italics supplied. ] 

Thus, it is clear that the court has full power 
to permit either side to reopen its previously closed 
case. However, the extent to which the court 
itself can cause additional evidence to be brought 
in is more limited. Section 252, Naval Courts and 
Boards, provides, “The court may direct the sum- 
moning of witnesses. While the court cannot 
legally originate evidence—that is, take the initia- 
tive in providing any part’ of the proofs—yet 
where, with a view to a more thorough investiga- 
tion of the case, it [the court] desires to hear cer- 
tain evidence not introduced by either party, it 
may properly call upon the Judge Advocate to 
procure it, if practicable, adjourning for a 
reasonable period to allow time for the pur- 
pose 3 * #99 

This section has not been fully developed in 
court-martial orders. In CMO 1, 1940, 116, where 
a witness for the court produced inadmissible evi- 
dence it was said, “The questions propounded by 
the court elicited evidence as to the offense alleged 
in one specification whereby certain omissions in 
the evidence against the accused were supplied. 
While the court may examine witnesses and, if 
further investigation is desired may direct the 
calling of witnesses, it should scrupulously avoid 
providing any part of the proof. [Italics sup- 

plied.] And the power of the court to examine 
witnesses should never be so exercised as to admit 
evidence which is clearly improper.” 

In the opposite direction CMO 6, 1926, 5, de- 
scribes a case in which after both sides had closed, 
the court in effect asked the Judge Advocate to 

produce more evidence to prove his case. Upon 
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his first making and then withdrawing a request 
to reopen his case the holding was, “The Judge 
Advocate erred in withdrawing his request, as the 
last page of the service record contained an entry 
over the signature of the commanding officer, 
U.S. S..Coghlan, to the effect that the accused had 
deserted from the U. S. S. Coghlan at Phila- 
delphia, Pa., on November 24, 1924, which should 
have been introduced in evidence to show the ori- 
gin of the accused’s absence. Zhe court erred at 
this point in not directing the Judge Advocate to 
submit any further evidence that might be avail- 
able, or in not adjourning if necessary for a reason- 
able period in order that further evidence might 
be procured with a view to a more thorough in- 
vestigation of the case (sec. 452, Naval Courts and 
Boards) .” 

So too in a case in which the Judge Advocate 
offers no evidence on a given specification, it is 
clear that the court must intervene actively. “In 
any event the court should not have permitted the 
Judge Advocate to rest the prosecution or pro- 
ceeded. to a finding until the situation had been 
explained to the convening authority and instruc- 
tions received from him.” _CMO 5, 1945, 200. 

The writer has found no other rulings decisive 
on the point, and knows of no language in naval 
law from which can be drawn a full exposition of 
the exact limits of the court’s investigative power. 

The second phase now must be considered, 
namely, the right of the court to summon witnesses 
on its own initiative. It is valuable at this point 
to theorize about the circumstances under which 
the court might take such a step. In one case, the 
court might believe that the testimony of a pre- 
vious witness was not sufficiently clear on one or 
more points, and might properly recall that wit- 
ness for clarification of his previous testimony. 
In another case, the court might with equal pro- 
priety summon as a witness a person whose pres- 
ence at the scene of the crime is suggested by the 
testimony of other witnesses, but who has not been 
called by either side. The purpose of calling such 
a witness obviously would be to ascertain the ex- 
tent of his knowledge or his competency as a wit- 
ness. Should it appear that such a person was 
both competent and possessed of material facts 
pertinent to the case, the court might with pro- 
priety suggest that the side interested reopen its 
case for the purpose of adducing the new testi- 


mony. 








By allowing the imagination to stretch to the 
breaking point, it is possible to conceive of a case 
in which the prosecution is concealing the exist- 
ence of a witness whose testimony would be bene- 
ficial to the defense. Should such a situation 
arise, and knowledge thereof reach the court 
through proper channels, it would seem a matter 
of duty for the court to proceed as in the instance 
last mentioned above. 

The timing of the court’s exercise of whatever 
power it has to undertake “a more thorough in- 
vestigation of the case” is clearly specified. In 
CMO 5, 1929, 13, it is said, “From the foregoing 
it is improper for a witness called by direction of 
the court to testify before both the prosecution 
and the defense have rested.” And what is now 
section 613, Naval Courts and Boards, is cited as 
the correct example of the time and manner in 
which the court’s witnesses should be brought into 
the case, i. e., after both sides have rested. 

The means by which the court’s more thorough 
investigation is accomplished is clearly the direct 
questioning of the court’s witnesses by the court 
itself—not by the Judge Advocate. Section 273, 
Naval Courts and Boards; CMO’s 5, 1929, 13; 1, 
1940, 116. 

But, as stated, the scope of the investigation 
needs more precise definition. To escape this im- 
passe, it might be possible for the court to nudge 
one side or the other, or both, toward wider scope 
by stating its willingness to entertain a request 
for permission to reopen the case for the introduc- 
tion of additional evidence, e. g., the testimony of 
the witness Doe who saw the crime committed, but 
has not been called by either side. Or, if you pre- 
fer a milder touch, it would be possible for the 
court, under section 400, Naval Courts and Boards, 
to require the Judge Advocate “to advise the court 
in all matters of form and law” by stating whether 
or not as a matter of law he considered that a prima 
facie case could be.established without the testi- 
mony of the witness Doe. Ingenuity will doubt- 
less contrive even less muscular nudges than these. 

It is worth noting that many civilian courts have 
long since freed themselves from the necessity for 
such subterfuges. In many English and American 
decisions involving both jury and nonjury cases 
the power of the court to investigate the case fully 
by calling wittiesses on its own motion and by ques- 
tioning them itself is held to be both logically and 
historically unassailable. 


































RESERVE NEWS 


' Pree iiagpreeoria interest has been shown by 
members of Volunteer Law Units in the prob- 
lems which are presented locally in devising train- 
ing programs to suit the needs of their units. Com- 
manding Officers of units and District Legal Offi- 
cers have suggested to this office that the need exists 
for some form of ready-made training program 
which might be furnished in serial form to the 
units as necessary. The Judge Advocate General, 
on his part, has recognized the difficulty of for- 
mulating in each locality training programs which 
might be carried on with complete assurance of 
their adequacy. 

Because of the distance of the District Legal 
Officer from most of the units in each district, it 
has been difficult for them to furnish speakers for 
Volunteer units in accordance with the many re- 
quests which they have received. The funds al- 
lotted for Reserve training in the districts have 
not always permitted the re-calling of all members 
to periods of active training duty in the District 
Headquarters or to attend either the regular course 
in military law at the School of Naval Justice or 
one of the two special sessions conducted during 
the past fiscal year. 

Accordingly the JAG is considering the prep- 
aration of a program including discussions of le- 
gal topics of importance to the Navy which, ac- 
cording to tentative plans not yet approved, can 
be duplicated for the instruction of Reserve Units. 
Much thought is being given to the use of wire or 
dise recordings, but it is entirely possible that 16 
millimeter film will gain final approval when the 
whole picture is presented to the JAG, because of 
the greater availability of projectors than of wire 
recorders. The subject of military law will be cov- 
ered fully—perhaps more fully than any of the 
other subjects, since the greater part of the Navy’s 
legal affairs continues to be in that field. The fields 
of Admiralty, Claims, and International Law also 
will be covered adequately and a well-rounded 
course cin be expected in each field. 

If recordings are added to the proposed program 
a list of subjects will be prepared in the near 
future, and will be forwarded to Naval Districts 
for transmittal to the established units. It is hoped 
that the units will make use of this medium of in- 
struction to the fullest extent by selecting only 
those subjects in which instruction is definitely 
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necessary, until a sufficient number of duplicate 
transcriptions has been built up to insure that de- 
lay in returning them will not hamper the efforts of 
other units. 

New units of the Volunteer Legal Reserve are 
being formed almost daily throughout the country, 
as interest mounts. District Legal Reserve pub- 
lications which serve to keep all the scattered units 
in the District advised as to the progress being 
made by other units have been published by many 
of the Naval Districts. This office has received 
copies of the publications of First, Third, Fifth, 
Eleventh, and Twelfth Naval Districts and it can- 
not be doubted that their purpose is being fully 
met. 

Attention is again invited to the fact that ap- 
plications for transfer of Reserve officers from 
their current classifications to the Legal Specialist 
classification of the Reserve should be expedited if 
they are to be considered before the last date for 
selection. Applications should be in official form 
and should be forwarded to the Chief of Naval 
Personnel via the District Commandant and the 
Judge Advocate General of the Navy. The quali- 
fications for transfer have been set forth in these 
pages in previous issues. District Commandants 
(District Directors of Naval Reserve) and District 
Legal Officers will render assistance in determin- 
ing qualifications and in preparation of applica- 
tions. 


FORTHCOMING 
CMO’S 


A® enlisted man was tried by general court 

martial on a charge of “Embezzling money 
of the United States intended for the naval service 
thereof.” The charge was proved in the amount 
of $300. A board of investigation, however, estab- 
lished the loss to the Government as $2,018.74, 
including funds and property. 

The opinion of the Judge Adocate General was 
requested on the following questions: 

(1) Should the amount of loss reported by the 
judge advocate and contained in the promulgating 
letter be limited to the amount of funds found 
proved by the court; or should it be the actual 
amount chown to be lost by independent investiga- 
tion and audit? 
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(2) Where both funds and property are mixed, 
shall the total amount be specified or shall it be 
limited to such portion consisting of funds as is 
found proved by the court? 

The answer to both questions is that a full report 
of loss should be given in all cases. Insofar as 
possible the loss should be itemized showing (1) 
funds proved stolen, (2) property proved stolen, 
(3) funds found by independent investigation and 
audit to have been stolen, (4) property found by 
independent investigation and audit to have been 
stolen. In this way the disbursing officer can 
properly determine in what amount the man may 
be checked ; involuntarily, in accordance with law, 
or in what amount he may be asked to consent to 
checkage. 

The primary purpose of the report of loss is to 
enable the disbursing officer concerned to impose 
checkage with a view to repaying the Government 
for any loss suffered due to the misconduct of the 
convicted man. Checkages may be legally made 
in two cases: (1) Where there is a statute which 
specifically authorizes such action ; (2) where there 
is consent, 

Citing C. M. O. 2, 1948, 45, it was held that in 
any event where an officer or enlisted man consents 
to checkage of his pay, such checkage is not limited 
to funds lost, but may also cover property. 

Section 352, Naval Courts and Boards, states 
that in cases where, from the nature of the offense 
charged, or from other information furnished the 
judge advocate, it appears that a loss to the Gov- 
ernment is involved, he shall make a report of the 
amount of loss. Where he is unable to determine 
the amount, the convening authority is to make a 
separate investigation. Thus it is plain that even 
if the court found no loss proved, it would still be 
necessary to make an independent report if in fact 
a loss had occurred. 


NOTHER military law opinion involved 
drunkenness as a defense to offenses requiring 
specific intent. The accused had been convicted of 
drunkenness, disobeying the lawful order: of his 
superior officer, conduct to the prejudice of good 
order and discipline (using obscene and disre- 
spectful words), and striking his superior officer. 
No evidence of a positive nature was adduced dur- 
ing the progress of the trial that could reasonably 
be taken as a basis for holding that the accused 





was possessed of his mental faculties sufficiently 
to know what he was doing. 

It is a general rule of law that voluntary drunk- 
enness is not an excuse for crime committed in 
that condition. But the question whether or not 
the accused was drunk at the time of the commis- 
sion of the criminal act may be material as going 
to indicate what kind of offense was actually com- 
mitted. Thus, there are crimes that can be con- 
summated only where a peculiar and distinctive 
intent or a concise deliberation or premeditation 
has concurred with the act, which could not well be 
possessed or entertained by an intoxicated person. 
In such cases evidence of the drunken condition of 
the party at the time of the commission of the al- 
leged crime is held admissible, not to excuse or 
extenuate the act as such, but to aid in determin- 
ing whether, in view of the state of his mind, such 
act amounted. to, the specific crime charged or 
which of two or more crimes similar but distin- 
guished in degree it really was in law. 

Offenses involving a disregard of certain obli- 
gations toward superior officers are such as to re- 
quire a specific knowledge inasmuch as the grava- 
men of the offense lies in disrespect to, or dis- 
obedience of the superior as distinguished from 
similar acts toward those of. a rank equal or in- 
ferior to the accused. The offense necessarily in- 
volves knowledge and understanding, or circum- 
stances clearly such that the accused must have 
known or understood, that the person to whom he 
was disrespectful, or whom he disobeyed, was a 
superior (C. M. O. 8, 1922,12). Such knowledge 
and understanding is likewise required in cases in- 
volving assaults and batteries upon a superior 
officer (C. M. O. 8, 1945, 371). 


AYN opinion was requested as to whether an 

advance of not exceeding 3 months’ pay may 
be made to officers on duty at shore stations within 
the United States who are ordered to report to 
Commander Air Force, Atlantic Fleet, or Com- 
mander Fleet Air, West Coast, for further assign- 
ment to duty. 

The Judge Advocate General held that officers 
who receive orders to duty with either of the above 
commands have been ordered to duty at sea within 
the meaning of the law and Article 1082, U. 8S. 
Navy Regulations, and they accordingly may be 
given an advance of pay, if otherwise entitled 
thereto. 














































Both Commander Air Force, U. S. Atlantic 
Fleet and Commander Fleet Air, West Coast, are 
fleet units and in no sense considered as units of 
the shore establishment. The act of March 4, 1917, 
relative to advances in pay to officers provided in 
part that the advance payment on orders involving 
reporting to intermediate commands may be paid 
at any time after date of receipt of such orders but 
not later than 30 days after date of reporting to 
ultimate duty station. | 


PRESUMPTIONS 
IN NAVAL COURTS 


By Lt. M. A. Larkin, USN 
Staff, ComPhibTraPae 


HE term “presumption” often carries unpre- 

dictable connotations to different minds and 

the question in the hurry of trial as to when evi- 

dence has been “rebutted” or ceases to have com- 

pelling force is often widely varied in solution. 

The purpose of the following discussion is to offer 
a method of approach to this problem. 

An inference as to the existence of a fact or con- 
dition not definitely known, arrived at from the 
knowledge of the existence of another fact or con- 
dition, is called in naval law either an inference 
or a presumption. Whether it is one or the other 
depends upon the process by which the presumed 
or inferred fact is attained. 

The most common process is that an inference 
as to the existence of a fact or condition is simply 
deduced from other facts or conditions, physical 
or moral, and depends upon only a logical con- 
sideration of the evidence, without regard to fixed 
legal principles. For example, given a man in 
naval uniform, the average person would pre- 
sume, in the absence of other knowledge, that such 
man was in the Navy. There, the presuming per- 
son considers the number of men he sees in uni- 
form, estimates the probable percentage of such 
men who are not actually Navy men, and decides 
that it is much more likely that such a man is in 
the service. Such deductions are called inferences 
and constitute mainly the material of circum- 
stantial evidence in naval courts. They are un- 






10 


doubtedly applied in myriad circumstances, prob- 
ably often without the conscious knowledge of 
having indulged in an inference. 

The other process by which the presumed fact 
is attained, once the basic fact. is established in 
evidence, is by “rule of law.” Here the law, per- 
haps often without a sound logical foundation, 
says that certain facts legally warrant the pre- 
sumption of certain other facts. Such rules are 


called presumptions and several are set out in . 


Naval Courts and Boards, section 311. These rules 
found their birth and have proven their worth in 
the legal experience of courts in administering 
justice. They are usually founded on reasons of 
public policy, social convenience, or judicial ex- 
pediency, and are not necessarily the result of the 
operation of the intellect in arriving at a result 
from a given basis of certain facts. 

Whether an inference should be applied or not 
is within the discretion of the court. Since it is 
the sworn duty of that body to “find in accordance 
with the evidence,” the persuasive quality of facts 
that might form the basis of an inference is for 
the determination of the court and will not ordi- 


narily be questioned on review. There are, how-~ 


ever, legal limitations upon this exercise of dis- 
cretion, at least two of which are worthy of note 
at this time. Circumstances which merely giwe 
room for conjecture or raise suspicion are mani- 
festly insufficient to support an inference;* and a 
presumption or inference may not be based upon 
another presumption or inference.? 

On the other hand, presumptions, since they are 
rules of law, are not applicable within the dis- 
cretion of the court, but must be applied “unless 
and until the truth of such inference is dis- 
proved.”* In other words, the legally presumed 
fact is valid evidence until adequate rebutting evi- 
dence of its existence is adduced. There is, how- 
ever, a possible exception to this rule to be found 
in the “presumption” of intent to abandon the 
naval service, which arises from an unexplained 
unauthorized absence of sufficient duration. This 
difficulty is probably only one of terminology, 
however, and may be resolved simply by con- 
sidering this deduction as not a rule of law and 
therefore as not a presumption as defined in Naval 
Courts and Boards but merely a logical inference. 
This will be more fully discussed below. 

The procedural effect of presumptions in naval 
law, as distinguished from inferences, is that once 
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the fact which is the basis of a presumption is es- 
tablished, the burden of proceeding shifts to the 
party against whom the presumption operates. 
It means that prima facie proof of the presumed 
fact has been adduced which throws the burden of 
producing rebutting evidence upon the party 
against whom the fact operates. Of course, if no 
rebutting evidence is offered, the presumed fact 
will stand as evidence. 

But when controverting evidence is offered, 
what strength must it have to overcome this rule 
of law? All that may be said definitely is that 
the degree or quality of rebutting evidence neces- 
sary to nullify the effect of a presumption varies, 
depending upon the type of presumption. For 
example, considerably more persuasive evidence is 
necessary to rebut the presumption of legitimacy 
(NC&B, sec. 311 (k)) than is required to rebut 
the presumption of ownership of property that 
arises from peaceable possession. (NC&B, sec. 
311 (a)). There is, however, no assignment of 
weight to the presumptions in naval law, or even 
to those presumptions specifically enumerated in 
Naval Courts and Boards. Further, the language 
used in Court Martial Orders regarding the re- 
butting evidence required is susceptible of varying 
interpretations. Perhaps the most -logical road 
to the clarification of this difficulty may be found 
through considering the relationship of various 
presumptions to the presumption of innocence. 

The so-called “presumption of innocence” is 
actually an assumption or postulate of procedure, 
firmly embedded in naval law, and is but a restate- 
ment of the rule of burden of proof. When found 
to be in conflict with other presumptions, it is by 
far the weightiest and will overbear ali others. It 
can be overcome only by proof sufficient to con- 
vince of the guilt of the accused beyond a reason- 
able doubt. Proof beyond a reasonable doubt does 
not mean that each particular fact advanced by the 
prosecution should be proved to such degree,‘ but 
it does mean that all propositions essential to, or 
composing, the offense alleged, must be so proved. 
For example, if the intent to permanently abandon 
the naval service be not proved beyond a reason- 
able doubt, the court must not convict of desertion. 
Therefore, logically, whenever the presumption of 
innocence comes in conflict with a presumption 
that would, of itself, establish one of the necessary 
elements of an offense, the evidence to overcome 
the latter presumption should be required to be 


only sufficient to raise a reasonable doubt as to the 
existence of the presumed fact. Whether the 
language “evidence sufficient to raise a reasonable 
doubt” is'any more defining than, for example, 
“competent evidence,”* or “evidence tending to 
contradict” * is left to the reader. 

Within this category of presumptions fall the 
following: a person is sane; an unlawful act was 
done with unlawful intent; an intent to desert the 
service is presumed from an unexplained, unau- 
thorized absence from the naval service of suf- 
ficient duration ; and, a person found in possession 
of recently stolen property who cannot satis- 
factorily account for it is the one who stole it if 
the possession is recent. There are several interest- 
ing court martial orders concerning these pre- 
sumptions,’ the latter of which is not specifically 
set out in Naval Courts and Boards but is discussed 
in court martial orders. 

The inference of an intent to abandon the naval 
service which arises from an unexplained, unau- 
thorized absence of sufficient duration is called a 
presumption,’ but the application of the inference 
is not affirmatively compelled in any opinion the 
writer has been able to find. Concerning the 
weight of this so-called presumption, several court 
martial orders have held that the inference may 
be rebutted, in contemplation of law, by the testi- 
mony of the accused denying an intent to desert, 
and that on the presentation of this evidence the 
burden of proceeding reverts to the prosecution.®° 
This holding has been, in part at least, overruled 
by a recent court martial order ® which declares 
that it is within the province of the court to deter- 
mine whether the rebutting evidence, in the form of 
testimony by the accused, is worthy of belief and 
sufficient to overcome the presumption. It may be 
noted, however, that this latter order is concerned 
with an absence of a relatively longer period of 
time than the earlier orders, and this fact may 
have influenced the holding. This presumption of 
intent, incidentally, as a matter of policy, may not 
be applied in cases of: unauthorized absence of 
five days or less, in the absence of other positive 
circumstances indicating the intent to desert.” 
The determination of such issues, however, lies 
within the authority of the court, and will not 
ordinarily be disturbed unless there is an absolute 
failure of proof in rebuttal. 

The converse of the situation involving the pre- 
sumption of innocence being in conflict with 
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another presumption may arise in that the pre- 
sumption of innocence may be supported by 
another presumption, as, for example, the pre- 
sumption that official duty has been regularly per- 
formed. (NC&B, sec. 311 (i)) “Whether this 
presumption would require rebutting evidence 
sufficient to convince beyond a reasonable doubt 
is apparently a moot question but this result would 
seem to have some logic. 

Other presumptions relating to collateral issues 
which arise in the course of a trial (such as the 
presumption in favor of the competency of a wit- 
ness whose testimony is offered; the presumption 
that, when a confession which is obtained by 
methods that render it involuntary is followed by 
a subsequent confession, the latter confession was 
motivated by the same considerations, even though 
made to a different person than the one to whom 
the first was made; the presumption of identity of 
person from identity of name; and the presump- 
tions supporting the authenticity of public or aged 


documents) generally require the party against 
whom .the presumption operates to sustain the 
burden of proving the falsity of the presumed 
fact, or, in other words, to produce a preponder- 
ance of persuasive evidence, to effectively rebut.” 





*CMO 2-1938, p. 6; 2-1938, p. 9; 2-1940, p. 239. 

* CMO 2-1944, p. 266 ; 2-19388, p. 8. 

* NC&B, sec. 76. 

* NC&B, sec. 158. 

* CMO 1-1942, p. 219. 

* CMO 1-1947, p. 13; 3—1944, p. 511. S 

* CMO 3-1944, p. 511 (insanity) ; 2-1943, p. 113 (general 
wrongful intent) ; 208-1919, p. 7 (general wrongful in- 
tent) ; 1-1942, p. 298 (theft) ; and see note 10, infra. 

®° NC&B, sec. 76. 

®°CMO 10-1945, p. 412 (specifically overruled by CMO 
5-1947, p. 118) ; 1-1947, p. 13 ; 9-1945, p. 388; 1-1943, p. 64. 

* CMO 5-1947, p. 118. 

“CMO 5-1947, p. 118; 12-1946, p. 385; 2-1946, p. 49; 
1-1945, p. 9; 3-1944, p. 439; 1-1944, p. 71; 2-1943, p. 91; 
81932, p. 7. 

#® NC&B, sec. 155; CMO 2-1947, p. 26; 9-1945, p. 386; 
7-1938, p. 38. 


ONE, TWO, THREE DRINKS AND OUT— 


By Lt. Comdr. H. H. Gearinger, USN 


“All the armies on earth do not destroy so many of the 
human race, nor alienate so much property, as drunken- 
ness.”—FRANCIS BACON. 


LCOHOLIC addiction is a social problem of 
individual reaction to a specific drug’ that 
once prompted Federal legislation against the use 
of alcoholic beverages. The same prohibition 
against the use of such stimulants had a much 
earlier recognition in the Articles for the Govern- 
ment of the Navy,’ based on the logical conclusion 
that anyone whose senses were but slightly im- 
paired could not perform duties assigned to him. 
Man is by nature a creature of habit. One 
man, by doing something unusual will attract at- 
tention, cause comment, and elicit criticism from 
his fellow men. Another man, by limiting his ac- 
tions to within the pattern of custom and behavior 
that through constant observation and practice 
by other men has come to be accepted as normal, 
will go through life unnoticed. When unusual 
acts, such as drunkenness, become reprehensible 
and subject to criticism, such acts then become the 
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target of legislation—which is nothing more than 
crystallized public opinion—whereby the acts are 
defined, prohibited, and a penalty prescribed for 
the commission of such acts. 

In prescribing what is a crime the legislative 
burden has been assumed and carried to its cgn- 
clusion. At this point in the methodical control 
of our democratic society, the burden must be 
assumed by the judicial branch of the Govern- 
ment. Basically, that function is nothing more 
than the interpretation of the law and its applica- 
tion to a set of facts which have beén determined 
by an analysis of testimony and a resulting finding 
of fact. 

In the case of an alleged inebriate the interpreta- 
tion of the Jaw presents no problem to the judi- 
ciary. The finding of fact—was the alleged 
inebriate actually drunk—does present a difficult 
question. It is hoped that an answer to such a 
question will be found, at least as a collateral find- 
ing, in the examination of the immediate question : 
When is a man drunk? 
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Assuming the ideal in the person of the court 
and the persons of the assembled witnesses, the 
following testimoriy is not beyond the realm of 
probability. Our alleged inebriated accused was, 
according to two witnesses, seen to‘stagger and 
fall prone in the street; by two other witnesses he 
was seen to stagger but not fall; by still another 
two he was described as not staggering (according 
to their own conception of the word) but was 
merely ungainly; two other witnesses admitted 
they could not recall whether he staggered or fell 
but they tended to believe they saw him weave as 
he walked ; two witnesses, with all dignity of truth, 


testified that he did not stagger or fall but that he _ 


appeared to have difficulty in standing erect; and 
if all of this was not enough to confuse the minds 
of the jury, two other witnesses, of equally good 
reputation for truth and veracity, testified that he 
neither staggered, fell or had difficulty in walking. 
And all twelve had the same opportunity of ob- 
serving the accused. 

On the other hand, the testimony adduced from 
inanimate objects such as documents, clinical re- 
ports and other exhibits introduced in evidence 
eliminates one hurdle, namely, that of the human 
equation in the person of the witness testifying. 
However, it has been well established that each 
individual differs in physical and clinical com- 
position. It is this difference that gives rise to the 
difficulty in classifying individuals by a rigid 
clinical standard. It is also well recognized that 
medical science can accurately measure the amount 
of alcohol in a human body by means of an analysis 
of the urine or the blood. Bogen* and Hall * 
demonstrated that a clinical examination of per- 
sons suspected of being intoxicated could best be 
determined by a chemical analysis of the blood 
rather than the urine or any other body fluid. The 
blood concentration always represents the degree 
of alcoholic saturation at the moment and not at 
some time past as is possible in urine which may 
have been held in the bladder. 

Despite the boundless faith placed in their clini- 
cal analysis of the concentration of alcohol in 
blood as a method of determining the degree of 
drunkenness, medical experts have been the first 
to point out that because of the difficulty in making 
the diagnosis of acute alcoholic intoxication from 
clinical evidence alone, the examination for drunk- 
enness should in every case include a quantitative 
determination of the concentration of alcohol in 












the urine, breath, or body fluids. It is submitted 
that they should have cautioned a wider base. It 
is conceivable that due to the divergent chemical 
composition of men that one, upon being examined 
clinically and shown to have two to three milli- 
grams of alcohol in one cubic centimeter of urine 
(for example), will by this measure plus other 
symptoms such as staggering, lack of muscular 
control, dilated pupils, slurred speech, and other 
more commonly recognized symptoms, be consid- 
ered drunk. Another man, having the same degree 
of alcoholic concentration in his urine, but who 
noticeably lacks the other attributes of drunken- 
ness, may very well not be drunk because of in- 
dividual variations in tolerance to alcohol. At 
best, the results of a clinical examination, standing 
alone, are of relatively little value. When con- 
sidered as but one factor in a mass of other evi- 
dence regarding drunkenness, the clinical report is 
valuable because of its infallibility due to the 
absence of any human equation as a witness. 

The determination of the alcoholic content of 
blood or other body fluid should not be considered 
a diagnosis. It is merely an aid in the differential 
diagnosis of alcoholic intoxication from other in- 
toxications, diseases, and conditions, and a valu- 
able and rather accurate aid in measuring the 
degree. 

With the admission that drunkenness cannot 
alone be determined by the results obtained 
through the use of Bogen’s test and the further 
admission that although valuable as a contribution, 
by corrcboration, to other testimony, it is nothing 
more than one stick in the fasces of proof. It 
unquestionably is a valuable contribution to the 
proof, but it is not infallible. 

If a clinical report of the alcoholic content of 
blood is but an aid in determining drunkenness, 
it is but another witness whose testimony, when 
considered in conjunction with that given by other 
witnesses, must form the basis for determining 
whether a man is drunk. Under the most favor- 
able interpretation of the value of the clinical test, 
it contributes little aid to the court in determining 
when a man is drunk; for the court—or jury— 
being human, may have widely divergent opinions 
of what constitutes drunkenness even though the 
facts adduced may be clear. The distinction be- 
tween “percentage of alcohol present in blood” and 
“drunkenness” must be recognized. 
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An habitual user of alcoholic beverages may 
consider a man drunk by the measurement of: 


“He is not drunk who, from the floor, 

Can rise again and drink once more. 
But he is drunk who prostrate lies, 

And who can neither drink nor rise.” 


The difficult problem of drawing a line on 
drunkenness is aptly expressed in the opinion of a 
Texas judge who wrote: 


“Tt is difficult to draw the line on a drunk: There 
are various stages, such as quarter drunk, half 
drunk, and dead drunk. There are the stages 
of being vivacious, foxy, tipsy, and on a high 
lonesome. It is about as difficult to determine 
when a young lady gets to be an old maid as to 
tell when a man has taken enough alcoholic 
stimulant to pass the line between jolly sober 
and gentlemanly drunk.” ® 


Civilian courts have experienced great difficulty 
in defining drunkenness. “Drunk” and “intoxi- 
cated” are synonymous. The phrase “under the 
influence of liquor” means the same as “drunk” 
or “intoxicated” in instructions on the law given 
a jury by a court.’ “A drunk” is defined in the 
Standard Dictionary as one who has lost the nor- 
mal control of his bodily and mental faculties,* 
but it was held to be error where the court in- 
structed the jury that “to be intoxicated he must 
be under the influence of intoxicating liquors to 
such an extent as to have lost the normal control 
of his faculties, and show a disposition to violence, 
quarrelsomeness, and bestiality.” The inclusion 
of the words “and show a disposition to violence, 
quarrelsomeness, and bestiality” was the error. A 
man may be intoxicated without being violent or 
quarrelsome.® 

Some medical diagnosticians, unhampered by 
legalisms, have descriptively and quantitatively 
labeled the different degrees of “drunkenness” as 
Dry and Decent, less than 1 milligram of alcohol 
in 1 cubic centimeter of urine; Delighted and 
Devilish, 1-2 milligrams; Delinquent and Disgust- 
ing, 2-3 milligrams; Dizzy and Delirious, 3-4 mil- 
ligrams; Dazed and Dejected, 4-5 milligrams; and 
Dead Drunk, more than 5 milligrams. They have, 
however, failed to recognize the difference between 
“drunkenness,” a word denoting a legal conclu- 
sion, and “percentage of alcohol in blood,” a fact, 
not a conclusion.” 
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Drunkenness, as distinguished from a condition 
of having alcohol present in blood, is a crime by 
statute in the Navy,” and is the subject of a specific 
charge. Within the naval service drunkenness 
is held to be any intoxication from alcoholic liquor 
which is sufficient sensibly to impair the rational 
and full exercise of the mental and physical facul- 
ties to a degree that will incapacitate for the proper 
performance of any duty which a person of the 
rank or rate of the accused could properly be called 
upon to perform." Therefore, a slight degree of 
drunkenness, which would go unnoticed and un- 
punished in civilian life if not related to another 
act constituting a crime, will constitute an offense 
within the naval service because of the duties 
imposed at all times upon those within the service. 
This necessary difference was early recognized by 
the Duke of Connaught when, in commenting on 
the ability of a subordinate officer, he said “He 
is Just able to walk straight. That is sober enough 
for a civilian but very drunk for a soldier.” 

The application of such a strict interpretation 
of drunkenness was expressed in a court-martial 
order of 1905 wherein the Judge Advocate Gen- 
eral said that one who is under the influence of 
liquor in any degree, however slight it may be, is 
unfit to be intrusted with the important duties in- 
cident to the Naval Service.* The test within the 
naval service appears to have early been formu- 
lated that drunkenness must be of such effect that 
the accused was “incapacitated for the proper per- 
formance of duty.” However, the Navy Depart- 
ment has repeatedly held that a conviction on a 
charge of drunkenness will not be allowed to stand 
where the only evidence is that as a matter of 
medical evidence there has been but the slightest 
indulgence in intoxicating liquor. To hold other- 
wise would be equivalent to holding that jn order 
to find persons in the naval service guilty of 
drunkenness at any time or place it would only 
be necessary to show that the person so charged 
had partaken of even the slightest amount of in- 
toxicating liquor and his guilt would be established 
irrespective of the fact that such act was unac- 
companied by any sensible impairment of the 
faculties.”® 

It would seem, therefore, that the issue pre- 
sented in cases of drunkenness is whether the facul- 
ties have been sensibly impaired by the indulgence 
in liquor, and not the percentage of alcohol in the 
blood. Unless such impairment can be shown, it 

















matters not whether the accused has partaken 
freely or sparingly of the liquor. Recognizing 
that there are degrees of intoxication, the Navy 
Department has held that the degree of intoxica- 
tion goes only to the gravity of the offense and 
does not relieve a person in the naval service of the 
consequences of his condition if he has been guilty 
of such overindulgence as will incapacitate him 
for the full performance of his duties." 

Whether or not a man is incapacitated for the 
full performance of his duties cannot be proved by 
direct testimony of a medical officer, or by any 
other person in authority. It is a conclusion 
which, as a matter of law, the court itself must 
draw from the evidence before it by taking into 
account all the testimony as to the condition of the 
accused at the time in question and the character 
of the duties to be performed by the accused." 
Hence, the conviction of an accused charged with 
drunkenness was set aside in a case where the rec- 
ord showed that the accused made timely objection 
to the following question asked by the Judge Ad- 
vocate during the direct examination of the prose- 
cution witness, a medical officer: “Doctor, at the 
time of your examination of the accused, in your 
mind was he fit for all duties?” In not sustaiming 
the objection, the court erred. Whether or not the 
accused was unfit to perform the duties assigned 
him at the time in question was a conclusion solely 
within the province of the court which should be 
determined entirely from the evidence adduced 
before it.'® 

The relegation of the clinical report which shows 
the alcoholic content of the blood (Bogen’s test) to 
its proper place in evidence, and the denial of its 
once exalted place as evidence not subject to con- 
tradiction and which standing alone was con- 
sidered sufficient to prove drunkenness, is by no 
means an indication of an ebbing faith in such a 
test. Rather, it is indicative of a more proper 
evaluation of an inanimate witness, the clinical 
report, by removing it from the class of “sure 
things.” We then assign it a rung on the ladder 
of evidence alongside other witnesses, none of 
whom standing alone would constitute proof of 
drunkenness beyond a reasonable doubt’ but, con- 
sidered together, do prove drunkenness. This 


position was recently taken by the Judge Advocate 
General in a Court Martial Order ® wherein it was 
held that the report of the result of the Bogen’s 










test, standing by itself without further medical or 
expert testimony, and where the only other evi- 
dence of alleged drunkenness produced was the 
hospital entry “Intoxicated,” would not support 
the conviction of the accused on the charge of 
drunkenness and the conviction was set aside. 

The rule thus pronounced as being applicable 
to naval court-martial trials is in keeping with 
civilian criminal law, such position having been 
achieved after the ebbing of the first flush of in- 
creditable merit attributed to the Bogen’s test, 
during which time naval courts martial appeared 
to place a misguided faith in the infallability of 
the evidence thus adduced and were readily led 
to accept it as conclusive either in the face of other 
contrary testimony or in the absence of other testi- 
mony. Civilian criminal] courts, composed of men 
learned in their profession, and unlike the laymen 
who make up naval courts martial, did not commit 
such enthusiastic error and generally looked with 
questioning misgivings on such evidence. 

Naval courts martial would do well to follow the 
pattern established in several recent civilian crim- 
inal cases. In one an automobile driver, who had 
been involved in a collision, was tried for drunken 
driving. While under arrest at the police station 
he consented to the taking of a sample of his urine. 
The policeman did not warn him that the results 
of the analysis of his urine could be used against 
him. The trial judge admitted, over defendant’s 
objection, the results of the analysis. A physician 
testified that the quantity of alcohol found in the 
urine of the defendant by the test would, in his 
opinion, indicate the defendant was under the 
influence of an intoxicating beverage. Several 
other witnesses testified that he appeared to be 
drunk, while several additional witnesses testified 
that he did not appear to be drunk. The defendant 
was found guilty. When it is considered that 
other testimony was evenly divided concerning 
inebriation, the clinical report of the analysis of 
his urine undoubtedly convicted him. The de- 
fendant appealed on several grounds, one of which 
was that the specimen of urine was obtained from 
him illegally, by inducement and compulsion, and 
thus constituted an illegal search and seizure in 
violation of the Fourth Amendment; and on the 
further ground the compulsory taking of the 
sample constituted compulsory self-incrimination 
in violation of the Fifth Amendment. 
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The court held, among other things, that the 
evidence obtained from a person under legal arrest 
and a chemical analysis of such evidence is not 
an illegal search and seizure, and as to the evidenti- 
ary value of such a clinical report that the weight 
to be given to the results of the urinalysis and 
medical testimony on the meaning thereof was for 
the jury to determine; in effect saying that the 
report of the urinalysis was a fact, which in con- 
junction with other facts adduced, was to be con- 
sidered by the jury in determining a finding of 
fact, not law. The report was, therefore, of no 
more evidentiary value than any other fact. 

In another case a policeman, after having been 
found unconscious on his beat, and having been 
taken unconscious to a hospital, was given a blood 
test for alcohol which showed “3.9 mg. per cc. of 
Blood.” This amount was considered sufficient to 
show intoxication. Following his dismissal from 
the police force for misconduct, he appealed, where 
the report of the blood test was admitted and -his 
dismissal adjudged below was sustained. Upon 
further appeal from the trial court’s affirmation 
of his dismissal he urged that since the lower 
court’s decision was based on the result of the blood 
test, his conviction for misconduct should not 
stand, which position the court accepted and 
ordered him reinstated. The police officials then 
appealed to the Supreme Court of Colorado and 
the lower court’s decision was dismissed, the 
Supreme Court holding that since there was suffi- 
cient and independent evidence other than the 
blood test, the court properly admitted the result 
of that blood test and that all the evidence, taken 
together, was sufficient to support the dismissal. 
In so holding the court remarked that it had been 
unable to find any case where the blood test to 
determine intoxication was excluded because of its 
unreliable value as proof [of a fact], citing two 
cases. 

From an examination of the civilian cases where 
the result of a clinical analysis of the defendant’s 
blood for alcoholic content was used in evidence to 
support a conviction which rested directly on the 
intoxication of the defendant, it would appear that 
naval courts martial, in order to achieve uniform- 
ity with the law laboriously arrived at by a 
scholarly method employed by professionals 
learned in law, and to work justice within the naval 
service, should adhere to the law as expressed in 
those civilian cases. It is the opinion of the 
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author that, in the absence of other evidence, a 
report of a Bogen’s test, standing alone, should 
never be considered sufficient to support a convic- 
tion on a charge of drunkenness. Such a report 
has no better standing as an inanimate witness 
than any other witness, and perhaps a poorer 
standing than an animate witness who is always 
available for the exercise of the safeguard of cross- 
examination. 

Naval courts martial, and civilian courts as well, 
should be wary of an ill-founded, exaggerated 
belief in the value of such evidence. At no time 
should it be accepted as being of such evidentiary 
value as to overcome any other evidence contrary 
thereto which reasonably may be considered to be 
consistent with the contention of the accused re- 
garding his sobriety. It behooves courts martial 
always to be aware that the offense charged is 
“Drunkenness” and not “Having —% of alcohol in 
the blood.” While “intoxication” and “drunken- 
ness are synonymous, it has never been held that 
“drunkenness” and “having —% of alcohol in 
blood” are synonymous. 

If such a distinction be kept in mind, it is be- 
lieved that courts martial, despite the lack of pro- 
fessional training of its members, can increase the 
assurance of achieving justice. 
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